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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 540/2011
U/s 447/326/323/34 of I.P.C.

State

-Vs-

   Dhaneshwar Roy &
 Praneshwar Roy.

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Solemon Mollah, Advocate…...............for the accused-persons.           

Date of Evidence : - 04-07-19, 29-07-19;
Date of S.D : - 02-08-19;
Date of Argument : - 02-08-19;
Date of Judgment    : - 13-08-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 21-10-2011

one Hakim Uddin Mondal lodged a First Information Report before the in-Charge

of Chotoguma Police Station, alleging that on the same day, at about 1.00 p.m.,

accused persons had gone into  his  house and demanded Rs.10,000/- from his

wife.  His wife did not give money to accused persons  and therefore, accused

persons assaulted his wife with iron rod. His brother-in-law Aktar Hussain Sk. had

come hearing hue and cry and then Praneshwar Barman caught hold him and

Dhaneshwar Barman caused injuries with a sharp weapon. Neighbours came to

the place of occurrence and saved them.  

2. On receipt of Ejahar, the I/c of Chotoguma Out Post entered it in the G.D.

being  the  no.  273,  dated  21/10/2011  and  forwarded  the  same  to  the

Officer-in-Charge of Golakganj P.S. for  necessary action. The Officer-in-charge of

Golakganj  P.S. registered a case being the Golakganj  P.S. case no.537/11,  u/s

447/448/324/34  of  I.P.C. against  accused  persons.  During  the  period  of

investigation of the case, Investigating Officer visited the place of occurrence,

prepared sketch-map of the place of occurrence and examined witnesses.  Sent
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victims to hospital and collected medical reports. On completion of investigation

of the case, S.I Darika Mohan Deka submitted charge-sheet of the case against

above named accused persons u/s 447/341/323/326/34 of I.P.C.

3. In pursuant to the court process, accused persons appeared before the

Court and they were allowed to go on bail. Copies of relevant documents were

furnished to accused persons. After having heard both sides and considering the

material on record, charge of the case u/s  447/326/323/34  of IPC was framed

against accused persons. The particulars of charge u/s 447/326/323/34 IPC were

read  over  and  explained  to  accused  persons. They  pleaded  not  guilty  and

claimed to be tried.

4. During trial,  prosecution side examined three numbers of  witnesses.  In

view of  the  evidence  on  record,  accused  were  examined  and  recorded  their

statements u/s  313 of  Cr  PC.  The pleas  of  accused were of  total  denial  and

declined to adduce evidence in their defence. I heard arguments put forwarded

by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 21-10-2011, around 1 p.m., committed

criminal trespass by entering into the compound of complainant with intent to

commit  an  offence  or  to  intimidate  or  annoy  complainant  and  his  family

members in furtherance of their common intention and thereby committed an

offence punishable u/s 447 IPC?

(ii) Whether  on  the  same  date,  time  and  place,  accused  persons  caused

grievous  hurt  to  Aktar  Hussain  with  a  sharp  weapon  in  furtherance  of  their

common intention and thereby committed an offence punishable u/s 326 IPC?

(iii) Whether on the same date,  time and place,  both the accused persons

voluntarily caused hurt to Habiza Bibi in furtherance of their common intention

and thereby committed an offence punishable u/s 323 I.P.C.?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Hakim Ali, complainant of this case deposing as p.w.1 stated that Ext-1 is

ejahar and Ext-1(1) is his signature. The incident occurred in the year 2011 and

one day at about 3.00 p.m. in his house. He was working at Chagolia Gate as

agent  at  the  time  of  incident.  At  that  time,  accused  Dhaneshwar  Barman

demanded Rs. 10,000/- per month from him threatening with dire consequences
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in  the  event  of  failure  of  such  payment.  He  informed the  same to  his  elder

brother Dinesh Ray.  On the day of incident,  Dhaneshwar Barman went to his

house with a chopper along with a knife.  Dhaneshwar Barman threatened his

wife Habija Bibi to make payment of Rs 10,000/-. Then his wife, out of fear, went

inside the house and shut the door. Dhaneshwar Barman struck their door with

chopper.  Thereafter,  Dhaneshwar  Barman  went  to  Chotoguma  L.P.  School

wherein his sons were studying and informed teachers that he would kill his sons.

One of the teacher of school informed him the matter. He informed the matter to

his brother-in-law Aktar Hussain and he went to the house of accused persons.

There,  both accused persons assaulted his brother-in-law with iron rod.   As a

result, his brother-in-law sustained injury on his head and near right side of his

nose. His brother-in-law was shifted to Tufanganj for treatment and thereafter, he

was treated at Halakura Hospital as an indoor patient.

7.        During cross examination, p.w.-1 stated that he did not inform police

relating to demand of money by Dhaneshwar Barman. There was about one hour

gap, in between incident of accused Dhanehswar Barman went to his house and

Aktar Hussain went to the house of accused persons. Accused are his neighbours.

He denied that they had tried to encroach land of accused persons and they

resisted them. He denied the other suggestions made by defence counsel for

accused persons. 

8. Habija  Bibi  (p.w.2)  stated  that  informant  is  her  husband.  She  knows

accused persons and they are her adjacent neighbours. The incident took place

about  eight  years  ago  and  at  about  10.00  a.m.  in  their  house.  Accused

Dhaneshwar used to demand Rs. 10,000/- per month from her husband. On the

day of incident,  her brother Aktar Hussain and his wife visited their house as

guests. Dheneshwar had come to their house with a “Beki  dao” (chopper) and

said her that “she can spent money on her relatives and why she cannot pay

money to him.?” Then, out of fear she shut the door and went inside. Thereafter,

Dhaneshwar went to Chotoguma L.P. School to assault her sons and one of the

teacher informed her about the same. Dhaneshwar pelted stone to their house

and  then,  her  brother  Aktar  Hussain  tried  to  intervene  accused.  Then,  both

accused persons assaulted her brother with iron rod on head. Her brother was

taken to hospital for treatment.
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9.      During cross examination, p.w.-2 denied the suggestion that they are rich

people and whereas accused persons are poor.  Chotoguma Police Out Post is

situated at a little distance from their house. They did not report police in relation

to demand of money by accused. Since it was raining no other than them were

present in house. Kalim Mandal, Jamal Sk. and others reside near their house.

She denied that she had deposed falsely. She denied the other suggestions made

by defence counsel on behalf of accused persons. 

10. Aktar Ali  Sk. (p.w.3) knows informant and accused person. The incident

occurred in the year 2011 and at about 11.00 a.m. He heard that a quarrel had

taken place between informant and accused persons. Now, the matter of dispute

has resolved amicably between the parties in a village meeting. He was present

in that meeting. During cross examination, p.w.-3 stated that he has no objection

if accused persons got acquitted from the charge of this case. 

11.      Thus, p.w.-1 is mere informant of this case. P.w.-2 did not say in her

evidence that Dhaneswar Barman caused hurt to her by assault. P.w.-2 also did

not  say  that  Praneswar  Barman  went  to  her  house  along  with  Dhaneswar

Barman.  According  to  p.w.-1,  it  is  appeared  that  p.w.-3  was  assaulted in  the

house of accused persons. P.w.-1 and p.w.-2 said that Dhaneswar Barman went to

their  house and demanded money.  But,  p.w.-2 shut the door  out  of  fear  and

Dhaneswar  Barman  left  the  place.  P.w.-1  and  p.w.-2  came  to  know  that

Dhaneswar Barman also had gone to school to beat their sons. However, there is

no  corroboration  from  independent  eye  witness  of  the  fact  that  Dhaneshar

Barman went to school. P.w.-1 and p.w.-2 stated that Dhaneswar Barman struck

on door with chopper. They said p.w.-3 was present at the time of occurrence of

incident  at  their  house.  But,  p.w.-3  did  not  say  in  his  evidence  that  he  was

present in their house at the time of occurrence of the incident. P.w.-3 also did

not  say in his evidence that accused persons assaulted him and caused him

injury on his head. From the evidence of p.w.-1 and p.w.-2, it is appeared that

there was a dispute in between complainant and Dhaneswar Barman regarding

money. Dhaneswar Barman also went to the house of complainant to ask money.

The evidence of  p.w.-2  shows that  Dhaneswar Barman threatened p.w.-2  and

annoyed her.  But,  evidence of  p.w.-2 finds no corroboration from evidence of

p.w.-3 and we have already observed that p.w.-1 was absent in his house at the
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time of incident. So, I found, it is not safe case to hold accused persons guilty for

committing offence punishable u/s 447/326/323 IPC.   

12. In view of the above discussion of evidence on record, I am of the opinion

that prosecution  side  has failed to prove the charge against accused persons

beyond all reasonable doubt. Therefore, accused-persons are acquitted from the

charge u/s 447/326/323/34 IPC on benefit of doubt and set at liberty forthwith.

Bail bonds stand in favour of accused persons are extended for another period of

six months in view of section 437A of Cr PC.

13. Accordingly, this case is disposed of on contest. Judgment is prepared and

pronounced in open court. Given under my hand & seal of this court on this 13th

day of August, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Hakim Uddin Sk, (Complainant),

    PW- 2 Habija Bibi,

    PW- 3 Aktar Ali Sk,

2. PROSECUTION EXHIBITS:- Ext. 1 ejahar

                                          Ext.-1(1) signature of p.w.-1

  

.

3. DEFENCE WITNESS: -    Nil.

                               Addl. C.J.M, Dhubri 


